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our examination of the record and au-
thorities in light of his contentions dis-
closes no error which would warrant dis-
turbing the judgment,

Affirmed.

wmE

@NUHR% R XVSI:.")

G

Irvin C. SCARBECK, Appellant,
v.
UNITED STATES of America,
Appellee.
Nos. 16739, 16952,
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District of Columbia Circuit
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Decided Dec. 31, 1602,
Petitien for Rehearing En Bane Denied
En Banc Feb, 28, 19¢3.
As Amended March 12, 1963.

Certiorari Denied June 17, 1963,
See 83 5.CL. 1897. #

Prosecution of United Siates for-
eign sorvice officer for communicating
class:fied information to representatives
of a foreign government. The United
States Distriet Court for the District of
Columbia, Leonard P. Walsh, J., entered
judgment of conviction on jury verdict
and the foreign service oflicer appealed.
The Court of Appeals. Washington, Cir-
cuit Judge, held that under the statute
prohibiting communication of classified
information to representatives of a for-
eign governmient, the President of the
United States or the Secretary of State
were not req:ired personally to classify
the documents: an Ambaesador had au-
thority to classify foreign service dis-
patches, and the dispatches as classified
and certified by Fim were within the
scope of the statute,.

Affirmed.
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1. War and National Defense ¢=48

Under statute prohibiting communi-
cation of classified inforniation by United
States officers or employees to an agent
or representative of a foreign govern-
ment, the classification of documents is
not required to be made personally by
President of United States or Secretary
of Stite: an Ambassador of United
State 'mbassy had authority to classify
foreign service dispat hes, and dis-
patches as classified and certified by the
Ambassador were within scope of stat-
ute.  Exceutive Order No. 10501 as
aniended by No. 10901, 50 U.S.C.A. §
401 note; Internal Sccurity Act of 1950,
§ 4(b). 50 U.S.C.A. § 783(b),

2. Constitutional Law <258
Criminal Law €13

The terms of o penal statute creat-
ing a new offense must be sufficiently ex-
plicit to inform those who are subject
to 1t what conduct on their part will ren-
der them liable to its penalties and a
statute which either forbids or requires
the doing of an act in terms so vague
that men of cémmon intelligence must
necessarily guess at its meaning and dif-
fer as to its application violates the first
essential of due process of law.

3. Criminal Law ¢&»13

The general principle that terms of
a penal statute creating a new offense
must he sufficiently explicit to inform
those who are subject to it what conduct
on their part will render them liable to
its penalties is not to be applied in der-
ogation of common sense, especially
where stutute deals with a limited class
of persons, so situated as to have special
knowledge concerning acts prohibited,
and where punishment is to be imposed
only on thda who have scienter,

4. United States €41
Federal emplovees are subject to

orders of their superiors, and are in-
formed by statute, regulations, other
public divectives, and oral instructions,
as to what they shall or shall not do in
connection with their government em-

ployment.
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5. War and Natlovst Defense G048
Foreign service dispatches classified
as “secret” or “confidential” pursuant to
presidential executive ordor and Toreign
sorvice manual were “classified as af-
feeting  the  sceurity of the Urited
States” within meaning of statute Pro-
hibiting a Tinited States offcer or em-
ployce from commiunicating elhssitied in-
formation to rem'vsentati"u.q’of a foreign
government. Mxecntive Order No. 10501
as amended by No.o 10001, 50 U.S.(LA.
§ 501 note: luternal Sceurity Act of
1950, § 4.b), 50 U.S.C. A, § 783+ 1),

Yeo punlivation Words and Phirases

for other judivinl econstruetions and

detiniiion.,

6. War and Nutional refense =43

It presecuticn of Guited Stuies for-
eign sorvice officer for cormmunicating
classiied information to representatives
of a foreign government, ths rovernment
was not required to prove ihat documents
involved were properly lassified “4sg nf-
fecting the security of the United
States”.  Exceutive Ordor No. 10301 as
amended by No. 10901, 50 17.3.C A, § 501
note; Interial Secarity Act of 1950, $
4(b), 50 U.S.C.A. § 725(b).

\

7. War and Nalional Doefense 048

In prosecution of United States for-
eipgn service oficor for conmiunicating
clissified information io representatives
of a foreign governmen!, factual deter-
mination was whether information had
been classified and whether fureign serv-
ice ofiicer knew or had resson to Know
that it was clissified, and neither foreign
service officer nor jury was rermitted to
ignore classification given documents
under Presidentia! quthority, xecutive
Order No. 16501 s amoended hy No.
10901, 50 U.S.C.A. § 401 note: Internal
Security Act of 1950, § 4(b), 50 U.S.C.A.
§ T83(b).

8. Criminal Law C=1133(4)

Where foderal distriet judge after
stating thut he had given conside ration
to all evidenee denied defendant’s motion
to suppress alleged confessions hut no
findings of fact or rulings of law were
stated in conneciion with ruling, nor was

aiy request for specific findings or rui-
ings made by defendant’s counsel, Court
of Appeals would uphold ruliny of trial
eourt if there was any reasonable view
of evidence that would support it.

9. Criminal Law &»531 (3)

In proseculion of United States for-
eign service officer for communicating
classified informution to representatives
of a foreign government, decision of trial
Judge to permit officer's alleged eonfos-
sions to go o jury with an imstruciion on
Issue of coercion was not improper under
the evidence.  FExecutive Order No. 10501
as umended by No, 10901, 50 U.S.C.A. 8
401 note; Internal Security Act of 1950,
§ 4(b), 50 U.S.C.A. § ™3(b).

10. Criminal T.aw C=519(1)

Statement of chief secy rity officer
of United States Embassy that only
moral pressures were used during inter-
rogation of forcign serviee officer wlio
was subgequently charged with communi-
cating classified inferma'ion to an agent
of a foreign government did not amount
1o a concession of improjer coercive {ac-
ties rendoving foreign service officer’s
confession inadmissible where  moral
pres=ures referyed to appeals to fore; Zn
service officer’s integrity, conseletice, pa-
trivtism, and the like, that chief securi-
ty officer emploved in couyrse of interro-
gation. Execulive Order No. 10501 as
amended by No. 10901, 50 U.S.C.A §
401 note; Internal Security Act of 1950,
§ 4(b), 50 U.S.C.A. § T83(b).

1L Crimipal Law =412(2)

Inculpatory  statements ohtuained
during a defendant’s period of unlawful
detention are inadmissible in subsequent
prosecution.  Fed.Rules Crim.Proc, rule
S(a), 18 U.S A,

12. Criminal i.anw C=519(8)

In prosecution of United States for-
eign service oNicer for communicating
classified information to agents of a for-
eign government, therc was ample evi-
dence to support conclusion that foreign
service officer had not been involuntarily
detained during time that he had given
confessions to a United States Embassy
chief security officer and to agents of

% K B )

']

SO /\oproved For Release 2011/08/15 - CIA-RDPO5C01629R000200460007-9




548 317 FEDERAL REPORTER, 2d SERIES

Federal Burcau of Investigation. Inter-

pal Security Act of 1850, § 4(b), 50 UK.
C.A. § 783(b); Fed.Rules Crim.Iroe.
rule 35, 18 U.S.C.A.

13. Criminzl Law C2317(4), H3d0

Extra-judicial confessions or state-
ments made by accused after the act and
when he is under suspicien are not ad-
missible in a subsequent ceriminal prose-
cution unless they are supported by cor-
rohorative evidence, and if the independ-
ent evidence is sufficient to estabiish the
truth, trustworthiness and reliability of
accused’s statements to investiguting au-
thorities, and statements themselves sup-
ply whatever elements of the offense are
not proved by independent evidence,
proof is sufficient to send the case to the
jury.

14. Criminal Law <409

Admissions made by United States
foreign service officer to United States
Embassy chief security officer and to
agents of Federal Bureau of Investiga-
tion prior to his arrest werc sulficienily
corroborated by independent evidence in
proseculion for communicating classified
information 1o representatives of a for-
eign government. Internal Security Act
of 1950, § 4(b), 50 U.S.C.A. § 782).

15. War and National Defense G918

Evidence sustained conviciion  of
United States foreign service officer for
communicating classificd information to
agents of a foreign government. inter-
nal Sccurity Act of 1450, § 4(bh), 50 118,
C.A. § 783(Db).

16. Criminal Law <=993

Where foreign service ofiicer had co-
operated whh authorities during investi-
gation at time that he wus under sus-
picion of communicaling classified nfor-
mation to agents of a foreign govern-
ment, Court of Appeals in aflirming for-
eign service officer’s conviction stated
that federal distriet court shonld seri-
ously consider exercising its power to re-
duce three ten vear sentences which had
been imposed to run consecutively, as
for example, by making scntences run

B0 AR ) T
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concurrently. Fod.Rules Crim.Proc. rule
35, 18 U.SUA,

el o e

Me. Samuel O, Klein, Waszhington, D.
C., for appellant.

My, Kevin T. Maroney, Aflterpoy, De-
partment of Justice, with whom Mr.
Robert S, Brady, Atterney, Department
of .'J'usi!‘cp, was on the brief, for appellee.

Before Bazeron, Chicf Judge, and
\VASIH:JGTON and WRIGHT, Cireuit Judg-
e

0w

WASHINGTO

Appellant Trvin C. Searbeck was tried
in the District Court on an indictment
which charped him in three counts with
cormmmunicating clussified information to
representatives of the Polish Govern-
ment, in violation of 50 U.8.C. § T83(Db),
and in a fourth count wilb removing a
document on file at the United States
Ewmbassy in Warsaw, Polaud, in violation
of 18 U.8.77 ¢ 2071, After a jury trial,
Searbeck was found guilly on the first
three counis, and not guilty on the
fourth. He was sentencesd to ten vears
imprizontent on each ot the first three
coitnts, {o be =erved consecutively., Ap-
peal was taken from the judgment of
conviction, During its pendency, a mo-
tien fer o new trial was made in the
Distiict Couri. This was denied, and
an appeal was takeir from the denial.
The two anpeals were censolidated by
order of thin court.

, Civeuit Judge.

The Gevornment's evidence, in sub-
stance, was that appellant Scarbeck was
enminloved in the United States Embassy
in Warsaw from December 1958 until
June 1961, seeving as Second Sceretary
and Genergl Serviees Officor. In Sep-
rember 1956%he met and thereafter be-
canie involved with Miss Urszula Maria
Discher, a Pobsh nadional. He main-
tained an apartment for her, and visited
hev there atmos! nightly wlien he was in
Warsaw. On the night of December 22--
23, 1969, when appellant and Miss Disch-
er were undressed and in bed together,
the door was opened and several men

Approved For Release 201 1/08/15 CIA RDP05C01629R000200460007 9

e A TN - IR B ¥

s i



!
f
|

LA e e

SCARBECK v. UNITED STATES

9

Cite as RIT F.20 516 (1103)

entered-—one in the unifcrm of the Polish
militia. One of the men bad a camera
and took compromising pictures. Miss
Discher was then taken to the police sta-
tion, where she was interrogated by
Polish security police (known o< the
“U.B.”; and threatened with expulsion
from Warsaw, imprisomnent for black
muarket dealings, and fm‘(zed service as a
prostitute.

The facts followiny are derived largely
(but not wholly) from appellant’s state-
ments to a security officer of the State
Department and to agents of the Federal
Bureau of Investigation, which were re-
ceived in evidence over apoelant’s ob-
jection.

The appellant vauained in the apart-
ment and conversed with two other men
who arrived to interview him. He was
told that Miss Discher would be im-
prisoned, that his activities with her
would have to Le reperted {o the United
States Embassy, and that his carveer
would be finished. The men suggested,
however, that if appellant furnished in-
formation and documents from the Em-
bassy to them, they might be able to
quash the report to the Embassy con-
cerning his activities and io procure the
release of Miss Discher. Appellant dis-
claimed having any knowledge of classi-
fied matters and stated that he would
not under any ecircumstances give them
any infermation which would endanger
the security of the United Slates. He
agreed, however, {o meet with them
again,  Miss Discher was then re{urned
to her apartment from the police station.

Appellant thereuiter met with the men,
whom he believed to be Polish sccurity
pelivemen, once a week or once in two
weeks until about April 11, 1961, He
first gave them unclassified documents
and information obtained {rom unclas-
sified material, but the men became in-
siztent that he provide them with more
important decuments and information.
According  to  appellant’s  statements,
about five or six weeks after his firat
meeting with them he took to them
Despatch No. 544, a decument prepaved
by the Ambassador of the United States

-, s i
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and classified and marked as “Secret.”
The men photographed and returned this
document to him in about fifteen min-
utes. He alse provided them on other
oceasions wilh inforination contained in
Despuatch No. 518 classified and marked
“Secret,” and in Despatch No. 444 clas-
sified and marked “Confidential.”

During his talks with the U.B. men,
appellant had asked their assistance in
obtaining a Polish passport for Miss
Discher. Tasly in Aprii 1961 Miss Dis-
cher obtained the passport and used it
Immediately to go to Germany. Ap-
pellant had previously arranced for the
issuance of a West German visa 1o her.
permitiing her entry, and had arranged
accommodations for her in I'renkfurt.
He paid her transportation to Germanry.
Befure she left Warsaw, anpellant men-
tioned to the two U.B. men his worries
about her lack of funds and accepled
1600y German marks (then about $400)
which they offered him.  Appellant
stated to them that it was a loan which
he would repiay. He had refused previ-
ous offers of money made by these men.

Appellant - joined Miss Discher in
I'rankfurt about the middle of April and
remained until the first week of May,
when he returned to Warsaw., He v s
then under suspicion by his superiors,
and was ordered to report on June 5,
1961, to the United States Fmbuassy in
Bonn, Germany, to aitend a conference.,
Later that duy (June 5) he was inter-
viewed by a sccurity official of the De-
partment of State and signed an inculpa-
tory statement detailing some of the
facts outlined above. e returned to the
United States where he was questioned
by agents of the FBIL, and where he
signed three more inculpatory state-
ments.  He was arrested, indicted and
tried, vesulfing in the conviction now
under review.

1.

[1]1 Appellant’s  initial  contention
raises the question of the proper inter-
pretation of the statute under which he
was convicted, 50 U.S.C. § 782(b) (1958),
incorporating Section 4(h) of the Inter-

P A
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nal Security Act of 1930, 614 Stat. 991,
This section provides, in pertinent part:
“It shall be unluwiul for any of-
ficer or employee of the United
Stutes or of any department or
ageney therveof, or of any corpora-
tion the siock of which is owned in
whole or in major part by the United
Stales or any department ox
thereof, to commimicate in any man-
ner or by any means, to any other
person whotn such oflicer or em-
ployee knows or has reason to be-
lieve to bhe an ayent or

tive of any
* * *

agency

robresenta-
foreign government
any information of a kind
which shall have been daseified by
the President (or by the hoald of any
such de poriment, ageney, or corpora-
tion with the approval of the Prest-
dent) as affecting the security of
the United States, knowing or hav-
ing reason to know that such infor-
mation has bheen so classified, unless
such officer or emplovee shall have

Leen specifically authorized hy the

President, or by the head of the de-

partment, ageney, or corporation hy
which this officer or employee #£s cm-
ployed, to make such dizclosure of
such information.” (Imphasis sup-
plied.)

As we have scen, appellant Scarbeck
was an employee of the Stuate Depart-
ment, stationed in Warsaw, Poland, from
December 1958 until June 1961, MHe was
found suilty of having communicated to
Polish government agents IFoveign Seryv-
ice Despatches numbered 344, 513 and
444 (or information contained in them);
the first two Despatches had been classi-
fied and certified “Secret,” and the last
Despateh had been classified and certified
“Confidential,” by the United States Am-
bassader to Poland. The Ambassador

goes 1o the
which el

I. This contention
of the mdictniont, es the ap-
pellant with having convanntented, wirh
rexpect to enchoof the three Decnntehioy

Siformation the

sutiicieney

in Gaestion, defenilant

had veagomn to knew had been elussified,
under the aunthority of the I'residept
of the United Stetes and dhe Meeyelary

of Ntade, as sfbecting the security of the
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testified that these classifications were
security classifications applied to infor-
mation which should he protected in the
inferest of the national defense of the
United States; and that his autherity
for the classifications was the President’s
Fxecutive Order 10501, as amended by
Executive Order 10901, and the Foreign
Servieo Neenlations based on the Exceu-
tive Ovder.

Appcllant’s contention is that his con-
victien under Section 733(b) cannot
stand beeause there was no showing that
he had communicated the contents of
any document which had been classitied
personally by the President as “affecting
tiie security of the United States,” or
cne that had been so elassified personally
by the Secretary of State wita the ap-
proval f the President?

At the ovtset, we note that the con-
struction of the statute urged by appel-
lant would lareely reduce it to a dead
lotter.  With the pressures of more ur-
gent the DPresident and the
Seerelary of State of could
classify very few documents
items of information. In the normal
course of ovents a subordinate Govern-
ment emplovee or official fabeis his own
mwaterials with whatever classification he
deems appropriate, within the scope of
his authority, and his superiors review-
ing those materials later re-classify or
de-classify as they may judge necessary

briainess,
necossity
versonally
or

or desirable. But in this process the
great mass of documenis in the State

Department never will reach the Secre-
tary of State or the President. Execu-
tive Order 10501 of November 5, 1953, 18
Fed.Rey. 70456, az amended by Ixecu-
tive Order 10901 of January 9, 1961, 26
Ted.Reg. M7, fully recegnizes this; af-
ter defining classification categories, it
provides that the authority {o classify

United States” T is irrelevant that this
peinr may not have heen at the
trinl: it may be raised af any thine, Fed.
R.Orim. P, 12¢hY; see Tinited States v,
Manuszak, Y58 20 421, 422 ir.,
1536y Jobmson v, United States, 208
.20 803, 808, 14 Alaska 330 (9th Clir.,
TON3)Y.

made

(O
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under the order may be exercised, as to
the Department of State, by the head
(Secretary) ‘‘or by such responsible of-
ficers or employeces as he, or his repre-
sentative, may designate for that pur-
pose.”

We note further that security and de-
fense informatign has long been “classi-
fied” against disclBsure and that the term
classified by, or with the approval of, the
President or a department head. had a
well understood connotation on Septem-
ber 23, 1950, when Section 783(b) was
enacted by Congress? For example,
Executive Order 8381 of Mawch 22, 1940,
5 Fed.Reg. 1147, defines “vital military
and naval instaliations or equipment
# % ¥ vpequiring protection against
the general dissemination of informa-
tion relative thereto” within the meaning
of the Act of January 12, 1938, 52 Stat.
3, 18 U.S.C. § 795, as: ’

“1. Al military or naval instal-¥
lations and equipment which are
now classified, dcsignated, and
marked under the authority or at
the dircction of the Secretary of

War or the Secretary of the Navy as

‘secret’, ‘confidential’, or ‘restricted’

* * * 7

(Emphasis supplied.)
Executive Order 10104 of February 1,
1950, 15 Fed.Reg. 597, superseded Order
8381, and contained three numbered par-
agraphs defining vital military and naval
installations and equipment under the
1938 Act. Most pertinent here is the
following:

“3. Al official military, naval, or
air force bocks, pamphlets, docu-
ments, reports, maps, charts, plans,
designs, models, drawings, photo-
graphs, contracts, or specifications
which arc now marked under the au-
thority or at the dircction of the
President, the Sceretary of Defense,
the Secretary of the Army, the Sec-

2. Seetion T83(by, of course, does not pur-
pust to be an enabling act; the power of
the Excentive branch to protect
Jocuments affeeting the national defense
and secarity has been excercised from the
beginming, and is in no way limited or ex-
tended by Section T83(b).

recret

¥

*
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retary of the Navy, or the Sec-
retary of the Air Force as ‘top sc-
cret’, ‘secret’, ‘confidential’ or ‘re-
stricted” and all such articles or
equipment which may hercafter be
so marked with the approval or al
the dircetion of the President.”
(Emphasis supplied.)
Congress itself in the Act of May 13,
1930, passed only a few months prior
to the statute here involved, made it a
crime to communicate knowingly certain
types of classified information (see 50
U.3.C. § 462) and defined the term “clas-
sified  information” as “information
which, at the time of a violation under
this chapter, is, for reasons of national
security, specifically designated by a
United States Government agency for
limited or restricted dissemination or
distribution.” (Emphasis supplied.) 50
U.8.C. § 46.3

1t could hardly be supposed that in en-
acting Section 783(b) Congress was not
aware of this background and of the
necessity for, and the existing practice
of, delegation to others by the President
and department heads of the authority
to classify sceurity and other defense in-
formation. It seems higzhly unlikely that
Congress would have intended to provide
a penalty for disclosure only of such in-
formation as had personally Leen classi-
fied by the President or the head of a
denartment-—necessarily a fairly rare
occurrence. And the legiclative history
of Seclion 783 (L) beurs this out.

The language of Sectien 783(b) in the
respect now pertinent, i e, “of a kind
whiel shall have becn classified by the
President (or by the head of any such
depariment, agency, or corporation with
the approval of the President) as af-
focting  the security of the United
States,” was contained in identical form
in Section 4(h) of the original congres-

3. 50 U.S.C. §§ 46, 464, and 46b were super-
seded Dby Section 24(a) of the Act of
October 81, 1951, 18 (7.8.C. § 798, which
continued in dection TOS(H) the same def-
inition of classified informaticn as is

found in 50 U.5.C. § 406.

Y
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sional bill, 8. 1194, introduced by Sena-
tor Mundt on March 8, 1949; in Sec-
tion 4(b) of the second 1949 bill, S. 2311,
introduced by Senator Mundt on July
22, 1949;%* in Section 4(b) of 8. 4037
introduced by Senator McCarran on Au-
gust 10, 1950; and in Scetion 4(a) of
IL.R. 9490 introduced by Representative
Wood in the House on August 21, 1950.
This latter bill became the Internal Se-
curity Act of 1950 over the President’s
veto, and the pertinent section was in-
corporated in 50 U.S.C. § 783(b), which
is now bhefore us.

At the Scnate Hearings on S. 1194,
Senator Mundt pointed out that Section
4(b) of the bill grew “directly out of the
experience we had in the House Com-
mittee on Un-American Activities last
fall in investigation of the so-called
pumpkin papers case, the espionage ac-
tivities in the Chambers-Hiss case, the
Bentley case, and others.” When S.
4037 was reported favorably on August
17, 1950, the Senate Report (S. Rep. No.
2369, 81st Cong., 2d Sess.) stated:

“Qection 4(b) makes it unlawful,
except with special authorization,
for any officer or employee of jhe
United States or of any Federal
agency to communicate with any
representative of a foreign govern-
ment or to any officer or member of
a Communist organization, infor-
mation of a kind which he knows or
has reason to know has been classi-
fied by or with the approval of the
President as affecting the security
of the United States.” (Emphasis
supplied.)

4. On March 21, 1950, 3. 2311 was reported
favorably by the Senate Committee on (he
Judiciary, with amendwments dexizned o
ke the prohibitions of the bill “opera-
tive whether or not the classified m-
formation was obtained within or with-
out the scope of the official duties or em-
ployment,” and to add the reguiretnent of
geienter. 'The words “obtained in the
course of his nfficial duties or employ-
ment,”  were  omitted amd o the  wards
Sknowing or having reason to know fhat
sucll information has beon so classified”

The language emphasized indicates
strongly that personal classification by
the President was not required.

The debate in the Senate relative to
Section 4(b) of S. 4037 centered about
its possible application to employees of
corporations only partly owned by the
United States, and to representatives of
friendly governments.  Senator Kef-
auver considered the bill to be too broad
in these respects. Senators McCarran,
Mundt and Ferguson replied to his
criticisms. Portions of the debate are
lowing:

“Mn. FERGUSON., * * *

“First, we must know what we
are tryving to prevent. The purpose
of this part of the bill is to prevent
Government employees and those
working for Government agencies
and those who are serving in capa-
cities in which they arc likely to re-
ceive very vital information which
has been classified by the President
as being security information, from
knowingly and willfully giving such
information to foreign agents or to
persons who belong to Communist
organizations. 96 Cong.Ree. 14615.

* #* * * *» *

“The only persons who are en-
titled to receive such secret infor-
mation are those whom the Presi-
dent of the United States or the
heads of the departments ailow to
have such information. That is as
it should be. Tbid.

* * * »* » »*

“MR. KEFAUVER. The Senator
from Michigan knows that in all the

wore added.  See STep. No. 1358, Sist
Cong., 20 Ness,, March 21, 1950.
-~

5. It is a matter of comumon knowledge that
many if pot most of the documents in-
voived in thes s were not documents
persanally elassified or deseribed Ly the
President or a department bend g3 seceet
or unt to he diselosed. "The quoted lan-
guage is found at page 31 of the Moear-
ings, cited infra at footnote 7.

6. See, for exnmple, 98 Cong. Ree. 14740 et
seq. (September 6, 1050)
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dipartments, practically all docu- municate in any way any infornue
ments are marked C‘econfidential” or tion that has been clussified iy the
‘restricted” U such  circum- Uresident or any division of the
stances, it would be impossible for Government with the approval of
anyone to have a full appreciation of the President. That is paraphras-
what might be muarked ‘restricted. ing it, ¥ ¥ ¥ (Emphasis sup-
“This measure does not mean that plied.) 96 Cong.Ree. 15198.
B anvone who mipht be so charged “MR. KEFAUVER, % # "”" I was
4 wouid have to hatewseen what was at the Department of Justice late

so marked. On the contrary, it such
a person shouid pasg on such infor-
mation third hand, and if subse-
quently it should turn out to have
been marked ‘resiricted,’ that per-
son would be guilty, because the
amendment does not provide that
the person passing on the informa-
tion must have seen it.

“MR. FERGUSON. Mr. President,
that is not 2 fact. The amendment
provides that such a persen must
know that the muterial is restricted
or must have reason to believe that
it is restricted. I1fow would that
sitnation develop? ¥t would develop
in this way: If ceriain information
is classiiied by the President or by
the head of any Department or agon-
¢y, with the approval of the Presi-
dent, then if anyv person knows that
a certain paper or ceviain informa-
tion has been eclassified Dy the Presi-
dent or, on his authority, by some-
one else as affecting the security of
the United States, such person
should not give the intformatisn to
any foreign agent or any foreign
government; il should be a ciime
for anyone to do so. * x E7
(Emphasis supplicd.® 1bid.

“MR. KEFAUVER. This subsection
says it shall be unlawful to com-

“Senator Fergaxon. What kad of pa-
pers do you have inowind that it wonld be

a crime to deliver to allios?

“Senalcor Mundt, That is spelled ont
in lefinition. I ix any paper which has
been - -

“Newator O'Cono; . Classified,

“Newdator Uundt. Yes: classiiied as
affecting the secuvity of the United Ntates,
all elassificd information,

317 F.2d—13515

s AT N AR
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this afterncon. They told me, for
instance, that they murk things con-
fidential that a third or fourth as-
sistant can read, which the Presi-
dent in the White House also marks
confidential.  We have some ma-
terial marked coufidential by the
President which a third or fourth
assistant from the top also marks
confidential,
“Mgi. MUNDT. T aninot sure of the
pertinence of the Senator's question.
T do not think if has anvthing to do
Fwith the colloguy now in progress.
So far vs marking matters confiden-
tial, under this leg slation it must be
done by the President or som-une qu-
thorized by ki to do it. I do not
not want to get into all of these de-
tatls. * ¥ *  (Imphasis sup-
plied.) 86 Cong.Ree. 15259,
Pertinent also arve certain of the col-
loquics which occurred at {he Senate
hearings en S, 1194, the original bill on
this  subject introdneed by Senator
Mundt on March 8 1949, Asg indicated,
that bill was, and the intervening bills
were, i all respeets now velevant, iden-
tical with the final legislation. These
collegnies ave set out in the margin,?
These passages in the debates and
hearings indieate, in our view, thai the
speakers understood that the President

the Senator understands, one time
a thiung is classificd and at another thne it
is ot

“Senator Ferguson. | nnderstand that,
but tihe word ‘classified® is not always
under a dirveetive of the President.

“Senetor Mundt. Dy the President or
by somebody aciiug for him,

“Sewator O'Conor. The head of any
deprtrtuient, agency, or eorporation,

e
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would take ultimate responsibility for
the protection and classification of se-
curity documents and information, but
that the actual marking of documents
and the safeguarding of information
would be delegated to others. There can
be little doubt, in view of the legislative
history taken in the light of the existing
background, that Congress intended to
enact a broad and effective statute, pro-
hibiting the transfer of aill decuments
officially classified as affeeting the na-
tional security, whether or not the Presi-
dent or the head of a depuriment had
personally marked them as such. The
question is whether the statutory lan-
guage can fairly he construed to ac-
complish that re:ult.  We think it can.
In the first place, the statute does not
read “clissified by the President.” It
says “of @ kind” classificd by the Presi-
dent (or a department head). Those
words must mean that the President (or
the head of an approved department) is
to estabiish the kinds or categories of
documents and information which are to
be classified by appropriate authority.
This requirement has been fulfilled 1n

“Qepator Perguson, "hen this gors so
far as to al'ow an administrative oflicer to
classify anything, and the transter of
that would be eriminal under your ack

cSenalor Mandt, 1t permits him to
transfor anything provided he has the ap-
proval of the President so to do, but it
keeps the sesponsibility on the President.
It says with the approval of the Presi-
dent.

* * * * *

“Senator Ferguson. This this anyithing
to do with the nutions! deiense?

sSenafor Mundt. This is very debuite-
1y a part of the national defeuse,

“Qenator Ferguson. T mean the pa-
pers we are taltking about. 1f it is
marked Meceret” becanse it is {or ile na-
tional defense, that is one thivg, bat sup-
pose it is just marked “Secret’” msd i has
nothing to do with the national defense,

“Nepator Mundt, "Uhat s covered in
the definition as < Teeting the security of
the United States. Tt is spolled out.

“Sepator O'Conor. In line 12 of the
bill the requirement is that the classitica-
tion would be of those papers which af-
feet the sccurity of the United States.

“Segalor Perguxon, Phat oway what
1 wanted to get ot

i B o
CIA-RDP05C01629R000200460007-9

the instant cuase, through the issuance
by the President of Kxecutive Ordersg,
slated to be “in the best interests of the
national seccuity,” and the promulga-
tion by the Sceretary of State of the
reguilations contained in the Foreign
Servies Manual, Exccutive Qrder 10501,
as amendad by Tixecutive Order 10901,
describes the “categories” of informa-
tion which «hall be elussified as “*Top
Secret,”  “Sevret,” and  “Cenfidential”
The “Seceret” category, for example, is
authorized, “by appropriate authorily,
only for defense informalion or ma-
terial the unauihorized disclosure of
which could result in serious damage to
the Nation, such as by jeopardizing the
international relations of the United
States, endangering the effectiveness of
a program or peliey of vitul fopertance
to the national defeuse, or comipromising
important military or delense plans,
scientific or technological developments
important to national defensze, or iufor-
mation revealing Important intelligence
operations.”  Auny information of this
chararcter is “of a kind” desceribed by the
President by Excecutive Order as being

SNepaior Musdt, That is richt, That
is dofimte,

CRownntor Persuscon. Whit aboaar the
person knowing, or believing or having
reason to belleve that it would atfeet the
security?

“Senalor Muadt., From the standpeint
of the persen ngoinst whows the statute
ratis he can determine that by whether
it is moarked Classificd” or not, The man
who does the clhissilyvitg acts in his re-
sponsbre cipaeity  os the  representa-
tive of the President.

cSenator Ferguson, Al right. What
vou Jo, then, is to use the word ‘classified’
to be the determining feature.  Suppose
it is not markea?

“Renator Mundt, T it is classified it
is merked or it is supposed to be marked,

“Neaator Ferguson.  Nuppose he gets
the nowledgesiyom a classified paper and
then gives it orally?

“Nenator Mundt. 1 he knows or has
reason o believe that it is classificd, he
is guilty.”  Hearings before a Sub-Com-
mittec of the Committee on the Judiciary,
United States Senate, fist Cong, 1st
Sess, on S, 1194 and S, 1196 (1949), at
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suitable for classification as “Scerel.”
Similarly, the Executive Order author-
izes use of the classification “Confiden-
tial,” “by appropriate authority, only for
defense information or material the un-
authorized disclosure of which could be
prejudicial to the defense interests of
the nation.” 8

The Executive Orider gocs on to select
certain departments -a;“ha\'ing primary
responsibility for matters pertaining to
national defense,” one of which is the
Department of State? and provides as
follows with respect to them:

“# % * {he authority for orig-
inal classification of information or
naterial under this order may be
exercised by the head of the depart-
ment, ageney, or Governnental unit
concerned or by such responsible of-
ficers or employees as he, or his rep-
resentative, may designate for that
purpose. 71 delegation of such au-
thority to classify shall be limited as
severely as is consistent with the
orderly and expeditious transaction
of Government business.”

8. Tle definitiors of material to be classified
as Secret and Confidential as et out in
the regulations contained in the Forcign
Service Manual are patterned on, wund ap-
pear te be identical with, the definitions
of those terms in the Executive Quder.
See §§ 911.32 and 911.83 thereof.

9. Under Scction T3%7(H), one of the P'res-
pont's functions is recogrized to be this
process of selection.  This, it scems fo
us, is the meaning of the words “wirh
the approval of the Fresident” as vsed
in the phrase “clussified by the Presi-
dent (or by the head of any such de-

partment, agency, or corporation with
the approval of the President).” The
“ppproval of the DPresident” is to be

given by authorizing the heads of se-
leeted agencies to institute a plan of clas-
sifving their protected documents. Ap
pellant appecrs in subsiance to agree.
Liis brief says:

“he tapproval of the Prestdent’ reicrs
to heads of a departmoent, ageney, or cor-
poration, and is iutended to limit the au-
thorty to classify under the statute to
only cartain heuds of a department,
ageney, or corporation those
having a direct responsibility for mna-
tienal defense or security.”

actually

W VR Py
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Thus express authority for, and “ap-
proval of the President” of, the delega-
tion by the Secretary of State to selecied
responsible officers and employees cof his
power to assign an original clazsification
ig given in the Kxecutive Order. 1t is
implicit, of course, that the original
classification will be subject to review
by superior officers and the Sccretary.

Since the Secretary’s power to dele-
gate his authority to classify originally
is established, the Ambassador’s author-
ity to classify and to certify the clacsi-
fication of the three Despatches in ques-
tion is not debatable. He was clearly au-
thorized as the “originator” of Despatch
3.4 {o give tle original and appropriate
classification to it, and as principul of-
ficer of the Embassy, his power o cer-
tify (or to change if deemed appropri-
ate) the original classification given by
others to Despatches 518 und 444 is also
plain.  Sce the Regnlations contiined in

1e Foreign Service Manual, Part 11, §§
912.1, 913.1. and 913219 And it is
equally clear that his classifications were
made with the spproval and under the

The designation of the &zencies au-
thorized to classify occurred when the
resident isened Ixecutive Order 10501,
as wended by Executive Order 10901,

10. These are as follows:

“012 Principles of Classification and
Control

CO12.1 Assigaing  Classification  or
Control Designation

“I"he originator of a document shall be
responsible for the original assignment
of its classification or control designuation.
* - »

“413 Authority to Certify Classifica-
tions or Control Designations

“013.1 General

“Phe finnl signature or approval of a
document bexaring a classification or ad-
ministrative control designation  consti-
tutes a certification by the signing or ap-
proving oflicer that the elassification or
control  derignation assigned is appro-
priate.  The oflicer who sigus or ap-
proves such a document is ealled the
‘corlifying  officer’ with respect to the
claesification or control designation of tlhe
docunient. Thus, authorization to sign a
docuent automatically confers authority
to certify its classification or control des-
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authority of the President and the Sec-
retary of State.

We conclude that Ambassador Beam
had aathority to classify Despaiches 344,
518, and 444 by virtue of the provisions
of the Exceutive Order and the Foreign
Service Manual: and that the Despatch-
es as classified and certified by him ure
within the scope of Section T83(b).

[21 Appellunt also urges that since
criminal statu‘es must be sirictly con-
strued, no meaniug can be given to Sec-
tion 782(b) bheyvond the narrowest in-
terprefation of its words. He quotes
from Connally v. General Construction
Co., 269 U.3. 385, 391, 46 S.Ct. 126,
70 I.Ed. 322 (1926), where the Supreme
Court said:

“That the termes of a penal statute
creating a new offense must he suf-
ficiently explicit to inform those
who are subject to it what conduct
on their part will render them liable
to ils peunalties, is a well-recognized
requirement, consonant alike with
ordinary notions of fair play and the
settled rules of law. And a statute
which either forbids or requires the
doing of an act in lerms so vague
that men of common intelligence
must necessarily guess at its pean-
ing and differ as to its application,
violates the first cusential of due
process of law. International Har-
vester Co. v. Kentucky, 234 U.S. 216,
221, [34 S.Ct. 853, 58 I.kud. 1284];
Collins v. Kentucky, 234 U.S. 634,
658 [34 S.Ct. 924, 58 L.Ed. 15610}
13,41 The general principle just

stated is of course well settled. But it
is not to be applied in derogation of

ignation unliss a prohibition is specifieally
ineluded in the authorization to sign.

“913.2 Designation of Certifying Of-
ficers

“Any offeer at a post authorized to
gign eorecspondence i aecordanees wich
1 ISM 1L 121 is autherized to cerady
the classification or adminisfrative eone
trol designation of any document which
he sigos, except that the Top Neervet
classificntion shall be certified only by the
principat officer or his desines, Tha
authoity to cevtily classifientions or con-
¢rol designations should not be covfused

common sense, especially where the stat-
ute deals with a limfted elass of porsons,
so situated as to have special knowledge
concerning the aets prohibited, and
where punishment is to be imposed only
on these who have scienter. See Gorin
v. United States, 312 U.S. 19 at 27-28
61 S.Ct. 429, 35 L.Ed. 418 (1941). Hel‘c
the scienter regmirement is  explicit:
Section T35(h) says that the accused
must be in the posture of ‘knowing or
having reason to know that such infor-
mation has been so classified.”  And
here the class to which the statute ap-
plies is a rvelatively small group—em-
ployees  of the Federal Governmendi.
This group is not only a limited one:
it is a well-informed one. Federal em-
ployees are subject to the orders of their
superiors, and are informed by statutes,
resrulations, cother published divectives,
and oral instructions, as to what they
shall or shall not do in connection with
their Government employment. Em-
ployvees of the State Department were
told, by Section 783(b) and by the regu-
lations set out in the Foreign Service
Manual, which incorporates the direc-
tives of Kxecutive Order 10501, as
amended, that they are not to communi-
cate to representatives of a Joreign gov-
ernment information known by them to
have been classified as “Seeret” or “Con-
fidential” by officials authorized to clas-
sify them. As Mr. Justice Holmes said
in a highly pertinent case, involving pro-
hibitions against Government officials
receiving or soliciting funds for political
purposes:

“Tt is argued al some length that
the statute, if extended beyond the

with the respoustihility for initial assign-
ment of a classifieation or coutro! des-
iznation.  Any employer who originates
a chissifiedeor administratively controlled
deasument has the s erponsibility for as-
signing the approprinte classitication orc
adiministrative control designation at the
time the document is preparved, The elas-
sifteation or control designation 8o ns-
signed may be changed or eliminated by
the certifving officer or by intermediate
reviewing  offivers.” Foreign  Service

Mannai, Part IL §§ 912.1, 913:1, 913.2,
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political purposes under the control
of Congress, is too vapue to he valid,
The cobjection to uncertainty con-
cerning the persons embraced need
not trouble us now. * ¥ ¥ The
other objection is to the meaning of
‘political purposes.” This would be
open even if we accepted the limita-
tions that would make the law satis-
factory to the respondent’s counscl.
But we imagine that no one not in
search of trouble would feel any
[trouble]. Whenever the law draws
a line there will be cases very near
each other on opposite sides. The
precise course of the line may be un-
certain, but no one can come ncuar it
without knowing that he does so, if
he thinks, and if he does so it is fa-
miliar te the eriminal law to make
him take the risk.” United States v.
Wurzbach, 230 U.S. 396 at 399, 50
S.Ct. 167, 74 L.Ed. 508 (1930).1
We think a like view must be taken here.

I1.

Appellant further urges that even if
his construction of the statute—that the
classification of documents must be made
personally by the President or the Scere-
tary of State——is rejected, then the Gov-
ernment was required to prove at the
trial that the documents involved were
properly classified “as affecting the se-
curity of the United States.” He argues
that “This would present an insarmount-
able hurdle since, as is obvious, the
standards set forth in E.OQ. 10501 relate
to the protection of information involv-
ing the ‘national defense’ and not to ‘the

1. Ree also Hygrade Provision Co. w.
Sherman, 266 UK. 497 ag 501-H02, 43
S.Cr. 141, 69 L.Bd, 402 (1925):

“Dy engaging in the business of sell-
ing kosher products they [appellant meat
dealers] in effeet assert an honest pur-
pose to distinguish to the best of their
judgment l‘mp\'oon whit is and what ix not
kosher. The statutes require no more.”
Similarly, in United States v. Hood, 343

IS, 148 at 161, 72 R.Ct. BOS, 96 L.ld.
S46 (1952), it is suid:

*T'his Act pemalized corruption, * *= ®

“* * ¥ The pictnre of the unsus-
pecting influence rm-rchant, steering a

¥
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security of the United States,’ the cri-
tervion sei forth in T83(Hh).”

But the Executive Order itself negates
this. Its preamble recites that the Pres-
ident deenis bis order “necessary in the
best interests of the national security.”
It is quite true that the classification
categories set up in the Order relate to
what is referred to as “defense informa-
tion,” but the definitions of material ap-
propriate for elassification can as well be
deseribed 2s relating to the national se-
curity.  (See Part 1 of this opinion.)
Appellant has not undertaken to show
that “defense indormation,” as deseribed
in the Execcutive Order, is not of neces-
sity  “information * * * affecting
the seeurity of the United States,” with-
in the meaning of Scetion 783(1h). Com-
mon serse tells us that it is: defense is
one aspect of security and indeed in their
broad scnses the two terms have a very
#imilar connotation. The legislative his-
tory, as we have seen, shows that Con-
gress must have equated the two terms.12
Furthermore, Ambassador Beam, who
was primarily responsible for the clas-
sifications involved here, testified that
the classifications “Top Secret,” “Se-
cret” and “Confidential” were security
clussifications applying to information
which should be protected in the interest
of national defense. And the definition
of “Defense Information” contained in
Section 911.2 of the regulations in the
Foreign Scrvice Manua! is phrased in
terms which include protection of the
national security, both internal and ex-
ternal, in every aspect; it is not limited
to protection against physical attack.13

careful course between violation of the
statute on the one hand and obtaining
money by false pretenses on the other by
contining himself to the sale of non-ex-
istent but pluwisible offices, entrapped by
the dubtetics of this statute, is not one
to commend itself to reason.”

12, Noee, for example, the colloquy in fn.

T, supra, between Senators IMerguson and
Mundt.

13. *“911.2 Defense Information
e Department was informed by the
Attorney General of the United States
on April 17, 1954, that defense classifi-

¥,

¥
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[5,6]1 We think, therefore. that doc-
uments classified as “Secret” or *“Con-
fidential” pursuant to the Executive
Order and the Foreign Service M-vual
are “classified * * * ag affecting
the security of the United States,” with-
in the meaning of Scetion 783(hY. The
remaining inquiry is whether the prose-
cuticn was required to show that they
were proparly so elassitied.  In our view,
the answer to this question must be in
the negative.

There is no suggestion in the language
of Scetion 783(bL), by specilic require-
ment or otherwise, that the irformation
must properly have been classified as af-
fecting the security of the United States.
The essence of the offense described by

cations may be interpreted by the De-
partment, in proper insiances, to inchude
the safegnarding of information and ma-
terial devcloped in the course of conduct
of foreign relations of the United States
whenever it appears that the cffect of
the unauthorized disclosure of such -
formation or material upon international
relations or upon policies being pursued
through diplomatie chnnnels could result
in serious damage to the Nation, ‘the
Attorney General further noted that it is
a fact that there exists an interrelation
between the foreign  relations oif #Fthe
United States and the national defense
of the Urited States, which fact is ree-
ognized in scetion 1 of Ixecutive Order
10501, Accordingly, defense  icformi-
tion shall be interpreted as including in-
formacion or materinl which, if diwloxed
to unuuthorized individuals, may resull in
a break in diplomatic relations afeering
the defense of the Uniied States; may
cause an armed attack to be launci ed
agniust the United States or its allies:
may rveduce the ability of the United
States to defend itsell against attack;
may inercase the enemy’s ahility to wage
wur azainst the United States; may
compromise military or defeuse plans,
intelligence operations, or technological
developments  vital to national defenses
may jeopardize the inlermationnl rela-
tions of the United States; or may en-
danger the effectiveness of a program
or policy of vital importance to the na-
tional defense or otherwise be prejudicial
to defense interests,  JiHustrative exon-
ples of snch information wiielh may re-
quire classification include:

“a, Information and material relating to

eryptographic devices and sysiems:

Section 783(b) is the -communication—
by a United States employee to agents
of a foreign government-—of informa-
tion of a kind which has been classified
by designated officials as affecting the se-
curity of the United States, knowing or
having reasgn to know that it has been
80 clagsified. 1he importan' clements
for present purposes are the security
classifiention of {he material by an of-
ficial authorized to do so and the trans-
mission of the classified material by the
employee with the knowledge that the
nuterial has heen so classified.  Indeed,
we think that the inclusion of the re-
quirement for seienter on the part of
the emplovee is a clear indication of the
congressional intent ¥ to make the su-

“h, Tuformmion pertaining to vital de-
fense or diplomatic programs or op-
perations;

c. Tutelligenee or information relating
to intelligeree operations which will
assist the United States to be bet-
ter prepared to defend itsclf againse
attack or to conduct foreign rela-
tions:

“d. Information pertaining to national
stockptles, reguirements for strategic
niternnls,  eritienl produets,  tech-
nological development, or testieg ac-
tivities vital to national defense:

e. Investigative repevts which eontain
information relating to  sabversive
activities affecting the internal se-
curity of the United Niates;

“f. Political and eeonoamie reports onn-
taining information, the unauthorized
disclosure of which may jeopardize
the international relatious  of the
United States or may otherwise af-

fect tire national defense; or

“g. Tuforwation received in confulence
from ecfficinis o7 a foreign govern-
ment whenever it appears thar the
breach of sueh econfidence migit have
serious  consequences  affeciing  the
naotional defense.”

4. The {following passage from the Senate
debate is of interest here:

“Mr. Ferguson, Tt says ‘information
which has been elassitied.”

“My. Kejawrer., 'Thav is ecorvrect; but
it does not mean that the individual musg
actually seize the document to come with-
in the terms of the bill,

“Mr., Ferguson,  The peeson wouid
Jiave to know tlie informaticn contained
in the document is classified.

| Approved For Release 2011/08/15 : CIA-RDP05C01629R000200460007-9
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perior’s classification binding on the em-
ployee, onice he knows ot 1415 (. Gorin
v. United Stutes, 312 U8, 19, 27 24, 61
S.Ct. 429,85 I.Ed. 488 (1941). The ex-
cerpls from the Senate Hearines set ont
above in footnote 7, supra, confirm this.

Gorin v, Urircd Siates, supra, involved
a prosecuation under Seciions 1(b) and 2
of the Espionage~act of 1917, for ob-
taining anyv information connected with
or relating to the national defense and
delivering it to an agent of a foreign
country ‘{ith an intent, or reasen 1o be-
lieve, that it is to be used to the injury
of the United States or the advantage
ot a foreign nation.” The Supreme Ceurt
held that the statute embraced cvery-
thing cennectied with or related to na-
tional defense in its well understood
connotutinon (312 115, at 28, 61 S.Ct. at
434), and that. onee properly instructed
as to the weaniuy of national defense as
used in the =cutete, it was Tor the jury
to determine whether the documents in-
volved were in fact connected with the
national defense ¢ Tlere, similarly, the
function of {lie court was to instruet as
to the meaning of “classified” informa-
tion, the disciosure of which would be
violative of Scction 7T83(b), and the fune-
tion of the jury was to decide whether
the information revealed was classified
information in that sense.

The Gorin case docs not support the
proposition that in a prosecution uuder
Section V83(b) the jury must be per-
mitted to determine not ouly the question
whether the document was classified but

“Ur. Kefawcer, O
believe that it is coutidential,

“Moeo Ferguson,  QOr to be told that it
is.” 96 Coug. Ree, 14242,

Lave reason to

13. There can of course be no contention,
and there s none, that appeilant was not
aware that the Despatehes involved here
wore classified s affeeting the security
of the United States. Faeh page of each
Despateh was mavked at top aud botrom
with its elassineation. Aand appellant as a
forveign service efficer wus eharged with
kuowledge of the repulations applieable
to such officers, relating to classified ma-
terial,

X @
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also whether if affecied the security of
the United States, The Fspionage Act
of 1917, involved in Gorvin, covered {he
entire population: it forbade any per-
sen to obtain and deliver documents con-
nected with the national defense, irre-
spective of whether they had been so
classified or marked, and the factual de-
termination whether they were so con-
nected had to be resolved in each case.
However, as we have noted, Section 783
(b) was animed at a small Zroup-—oem-
ployces of the Federal Government. Un-
der the Foreign Sorvice Regulations, see
footnote 10, supra. only 1he originator of
a document is authorized to assign the
original classification, and only certain
other officers are authorized to cerlify
the classification and to review or change
it.  As wlready shown, this procedure is
in accord with the Exceutive Order and
has the approval of the President. Once
the classification has been given and cer-
tifled, every employee must respect it
until an official authorized to change the
classification has done 0. In the mean-
tinte, if a Foreign Service employee sces
a document marked “Seeret” or “Con-
fidential” and has legitimate reasons
for thinking that the security interests
of the Government would lie bhetter
served by treating the decument as un-
classified, he may apply to his superiors,
give those reasons, and have the point,
decided.  But certainly an emplovee of
the State Department could not bring an
action in the courts to remove the label
“Seeret” attached by his superiors to a

£6. "'he Supreme Court said:

“The function of the econrt is to instrues
as to the kind of information which is
voolutive of the statute, and of the jury
to decide whether the infarmation secured
is of the defined kind. Tt is not the fune-
tion of the court, where reasonabie men
may differ, to determine whether the acts
do or o not come within the ambit of
the =vanute. The question of the eon-
nection of the information wirh natisnal
defense is a gnuesuon of fact to be de-
termined by the jory as neghgence upon
unclispoted  facts is determined,” 312
T.8. at 82, 61 S.Ct. at 436,

¥
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particular document, simply because he
was being blackmailed and wished to be
able to offer the document to his black-
mailers without eriminal eonsequences,
Merely to describe such a litigation is
enough to show its abhsurdity. Yet ap-
pellant is urging that after sueh an em-
ployee has obtained and d<lis ered a elas-
sified document to an agent of a foreign
power, knowing the document to be clas-
sified, he can present proof that his su-
perior ofiicer had no justifiecntion for
classifying the document, and can obtain
an instruction {iom the court to the jury
that one of their dutieq js to delermine
whether the decument, admittedly classi-
fied, wa+ of such a nature that the su-
perior was justified in classifving it.
The trial of the employce would be con-
verted into a trial of the superior. The
Government might well be compelled ei-
ther to withdraw the prosecution or to
reveal policies and information going far
beyond the scope of the classified docu-
ments transferred by the employee. The
embairassmoents and hazards of such a
proceeding could soon render Seclion 783
(b) an entirely useless statuie.

[7] We conclude that it is the intent
of the statute to make the superr’s
classification binding on the employee.
In this case, if the Government's evi-
dence be believed, appellant knew per-
fectly well what he was about: the
Polish agents were demanding classified
(i. e, valuable and secrel) information,
and he tried to satisfy their Jdemands.
He ecaunct now eclaim that the Govern-
ment is required to prove that the decn-

t7. s coansel seems to have agreed to
this at the trinl, as indicared by the fols
lowing collogny in the trind court:

i Covrr: The question that we
have to determine is did this defendant
take a document that was on the face of
it histed as Top Secret, Seeret or ‘on-
fidential, the document itself, Then we
are going to start in to evaluate what the
State Department should have considers
ed-—

“Mr. KreIN [eounsel for defendant,
now nppellant] (interposing) ;. which wa
are not goitg to do. What 1 an: going
to relute to another exhibit which shows
when a docaiment should have heen elas-

NSRRI _
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nients he gave were in faet properly clas-
sified.t?  The factual determination re-
quired fer purpeses of Section 783(b}
is whether the information has been
classified and whether the employee knew
or had reason to know that it was classi-
fied. Neither the omployce nor the jury
is permitted to ignere the clussification
given under Presxidential autliority.
It

We turn {o appellant’s contention that
it was error to admif in evidence the four
inculpatory staiements given by him un-
der circumsiances now to be related.

As  already indicated. appellant was
ordered by the State Depavtment to re-
port to the United Siates Fimbassy in
Bonn, Germany, on June 5, 1961, for a
conference. Upon his arrival in Bonn,
appellant, having given his consent, was
driveu in a ear to Frankfurt and was
taken at about 1 p. m. to a room in the
annex to the American Consulate. The
security officer in charge at the United
States Embassy in Germany, Kenneth W.
Knauf, was awaiting his arrival. Appel-
lant was there interrogated by Knauf,
and during the interrogation appellant
told of giving classified information to
two Polish nalionals believed by him to
be U.B. agents. A statement, including
the confession, was dictated by appellant
(except for the opening and concluding
paragraphs) to a stenographer frem
about 7:30 p. m. until 8:15 p. m. It was
typed by her, and was returned to ap-
pellant. He read if, made a few minor
corrections, and signed it at about 10:30
p- m. The confession, as signed, con-

sified as Seeret and show ihere was over-
cinscification. I think I have a right to
do that.

“Of course he has the authority te
classify  anything= he wantz Seeret or
Top Receret.

YTk Cocrr: DBut wy only poirt is,
that onea he does classify it, it is not
for au employee to determine that ir is
wis-classified,

CMMu, KiriN: Yes.

“Tier Cotrr: Do you get my point?

Cale, Wiz Yes, of coupse,

“Tie Cotkr: Now don't you agree?

“Mr, Kriein: Ves, I agree”
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cluded with a declaration, admittedly
dictated by Knauf, that: “The fore-
going statement is made of my own free
will. * * * T certify that no coer-
cion, force, pressures, duress, press
[promises?] or threats were made
against me. During the conversation on
this date, Mr. Xnauf has explained to
me my rights Amder the Constitution.
* % x7  After reading the quoted
conclusion of the statement, and before
signing it, appellant remarked “No
pressures?” and Knauf replied “Only
moral pressures.” A tape recording of
the interview was made while it pro-
gressed, apparently without appellant’s
knowledge. The tape was introduced in
evidence as part of the defense, and has
been made available to us.

Toward the end of the interrogation,
Knauf had telephoned his superiors in
Washington and was asked by them to

bring appellant there. Appellunt was inf

formed of this and agreed to accompany
Knavf to Washington. Avrangements
were made for Knauf and appellant to
fly frem Dusseldort to New York at 8:00
the next morning. Appellant ind Knauf
were driven to Kaauf's home in Bonn,
where they slept for about two hours.
They then went to the airport, boarded a
plane and arrived in New York at about
1:45 p. m. on June Gth. They were mat
by another Depariment of State Security
Officer, who expedited their clearance
through customs and immigration. Dur-
ing this period Knauf took appellant’s
passport.  Appellant and Knauf then
flew to Washington, going directly from
the Washington Airport to the State De-
partment. A suile consisting of two
bedrooms, and a bathroom between, all
of which opened onto a private corridor,
had been arranged for them by the State
Department at a ncarby motel. A State
Department officer accompanied appellant
to the motel, despite appellant’s protests
that he could find his way by himself.
Appellant chose fo occupy the inner bed-
room, which had a television set and an
attached sun porch. and Knauf occupied
the bedroom nearest the door leading
into the suite. Neither of the rooms had
317 F.2¢—36

a telephone. Both bedrooms had air-
conditioning unils and hoth, hke the
bathroom, had windows opening onto a
fire escape with a drop ladder.

On June 7 appellant and Knauf went
to the office of the Assistant Chief of the
Bureau of Security of the State Depart-
ment, where appellant vetoid his story.
After concluding this aceount, appellant
was escorted to the cafeteria for lunch.
After lunch he was asked if he objected
to being interviewed by the F.B.I. He
gaid he had no objecfions, He was in-
terrogated for the rest of the day in an
office in the State Department building
by twoe agents of the F.B.I. A wriiten
statement was obtained from appellant.
On each of the next two days (June 8
and 9), appellant was turther interro-
gated by the F.B.I. agents, and on cuch
day he signed another written statement.
It is undisputed that on each day before
he was questioned the agents told him
that he was free to leave and warned
him of his constitutional right to remain
silent, and of his righti to obiain legal
counsel.  Before anpellant signed the
statements the agents each time told
him that he did not have to give a writ-
ten statement, that if he did it might be
used against him, and that he had a
right to consult an attorney hefore giv-
ing such a statement.

About 4 p. m. on Saturday, June 10,
upon his return to the motel frem a long
walkk with a security officer, appellant
was handed a suspension notice by a per-
sonnel officer of the State Department.
From the morning of June 5th when
appellant reported to the U. S. Embassy
in Bonn until the time he received this
notice on June 10 appellant was, with
the exception of the times he was alone
in his bedroom at Knauf’s home in Bonn
and in his bedroom at’ the motel, con-
stantly in the company of security of-
ficers of the State Department or agents
of the F.R.I. During this time appel-
lant did not ask to communicate with a
lawyer, he did not refuse to accept an
escort, although he protested mildly on
several occasions, and he did not refuse

Approved For Release 2011/08/15 : CIA-RDP05C01629R000200460007-9
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to submit to interrogation, although
warnted of his rights.

After hiy suspension, appellant was
not accompanied and moved about as he
wished, alone. On Monday, June 12,
he moved to a single room in the motel,
where he stayed until the morning of
June 13. On that morning, as he left
the motel to walk to the State Depart-
ment, where he had been asked to report,
he was arrested by the F.B.I. on a war-
rant, and was taken promptly before the
United States Commissioner.

[8] Appellant made a timely motion
to suppress his admissions. He argued
that the confession of June 5th to Knauf
was coerced and should have been ex-
cluded, and that the subsequent state-
ments made to the F.B.I. were a product
of the original inveluntary confession,
and should likewise be ruled inadmis-
sible.  Alternatively, he based his mo-
tion to suppress on the ground that he
was under arrest from the time of his
arrival at Frankfurt—or some time sub-
sequent thereto but prior to the time at
which statements were given to the F.B.
I.—and that. consequently, his siate-
ments (or at least the three made in the
United States) were inadmissible undgr
the rule of Mallory v. United States. 354

1.8, 449, 77 S8.Ct. 1356, 1 L.Ed 2d 1479
(1957). Evidence was heard on this
motion, incitding testimony by appellant
given outside the hearing of the jury
and restricted to the issues raised by the
motion. Ilix {vstimony has heen incor-
porated in the summary of f{acts given
above. The trial judge, stating that he
had given careful consideration to all
the evidence, deiued the motion. No
findings of fact or rulings of law were
stated in connection with the ruling,
nor was any request for specific findings
or rulings made by counsel. According-
ly, we must uphold the ruling of the trial
court if there is any reasonable view of
the evidence that will support it.

18. His testimony continued as follows:
“If you are placed in the position where
yeu know that you ean Kkeep your coun-
sel 1o yonrself and not open your mouth,
but nt the same time there are certain
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[97 We cannot say thdt the decision
of the trial judge-—to permit the con-
fessions to go te the jury with an in-
struction on the issue of coercion—was
not proper. There was no evidence of
physical violence. Indeed, appellant
claims only that theré was psychological
pressure on him in the Knauf interview.
Appellant was shown to be a man of in-
telligence and experience, including ex-
perience in interrogation-while serving
in U. S. Militarv Intelligénce and in the
Office of Military Government in Ger-
many. He testified that Knauf intro-
duced himself as a security officer, that
he raised no objection to the interroga-
tion, that Knauf as Chief Security Of-
ficer in Bonn was within his rights in
questioning him about thé mistakes he
had made in his job, and that durine the
questioning he knew he had the right
to remain silent, but “the wayv in which
Mr. Knauf was presenting his points,
one by one, naturally pui iremendous
pressure on me to keep answering his
questions.” ¥  He also teslified that “T
did not tel! Mr. Knauf that I would not
sign the statement, and Mr. Knauf did
not force mie to sign the statement. By
this time we had reached a point where
Mr. Kunauf was very well aware that I
no more wished to sign that statement
than he wished me to walk away with-
out signing it, but T wa: in ne position
to bargain witihh Mr. Knauf. Mr. Knauf
held all the whips and the whip hand.”

The trial judge heard testimony from
both Knaut and the appellant giving
their recollections of the interview.
Knauf's testimony alone was heard by
the jury. The trial judge first, and later
the jury, heard the tape recording of
the interrogation. It hus been submitted
to us as au ex'nii)it--—introduced by de-
fendant-appellant. ~The recording is of
unsatisfactory quality aud appears to be
not entirely complete, but we have found
little in it to support the claim of coer-

things being held out either in frout of
you or over your head where youa thivk
thnt if you continue to cooperite, then
1 think very likely you will probably keep
answering the qucstions.”
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cion. The impression given is that the
interview was conducted on a fairly
friendly basis throughout. From all the
materials available to us, we are unable
to conclude that the trial judge and the
jury erred when they found thut the ad-
missions made were voluntarily given.

[10]  Appellant argues that Knauf's
statement, tjat “only moral pressures”
were used during the interrogation,
amounts to concession of improper ccer-
cive tactics rendering the confession in-
admissible. It is clear, however, that
this phrase was used in reference to the
appeals to integrity, conscience, patrio-
tism, and the like, that he emploved in
the course of the interrogation. Such
appeals, in and of themselves, do not
amount to improper coerecion.

[11] We also are unable to agree
with appellant’s second line of reasoning
for exclusion of these statements-—that
the conduct of the State Departmedft of-
ficials and F.B.I. agents amounted to a
violation of the Mallory rule. The issue
here, as in any other invocation of the
Mallory rule, is whether the inculpatory
statements were obtained during a pe-
riod of unlawful detention in violation
of Rule 5(a) of the Federal Rules of
Criminal Procedure, which provides that
“any person making an arrest without
4 warrant shall take the arrested person
without unnecessary delay before the
nearest available commissioner * 7
A period of unlawful detention cannot
exist, of course, unless there has been
an arrest or action amounting to arrest.
In the unusual circumstances of this
case, we must decide whether appellant
was, at the time he made the inculpatory
statements, being involuntarily detained,
for, if his presence and participation
were voluntary, it is well established that
the Mallory rule is inapplicable. See
Vita v. United Siates, 294 F.24 524 (24

19, MeNabb v, United States, 318 178, a2,
63 SO0 608, KT LI K19 (10450 -
Compatre Dram v. United Stares, 108
U0 0382, 561--563, 18 8.0t 183, 42 Lokd.
OB (18Y7).
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Cir,, 1961), cert, denied, 36¢ U.S. 823,
82 8.Ct. 837, 7 L1d.2d 788 {1962)
United States v, Pravato, 232 F.2d 587
(2d Cir,, 1960); Trilling v. United
States, 104 U.S.App.D.C. 159, 172, 260
f2d 677, 690 (1958) (scparate opinion,
dictum); Metoyer v. United States, 102
U.S.App.D.C. 62, 66, 250 F.24 30, 34
(1957) (dissent, dictum); cf. Dunn v.
United States, 273 F.2d 470 (5th Cir.,
1960); Holzhey v. United States, 223
F.2d 823 (5th Cir.,, 1955).

In analvzing this contention, it is use-
ful to distinguish between the statement
of June 5th given to Knauf and the si'h-
sequent statements made to the F.B.I.

[12] The attack on the statement of
Juune 5th represents the first time, to
our knowledge, that the MeNubb . Mal-
lory line of decisions has been invoked
to obtain suppression of a confession
made in a foreign country. We do not
now have to decide under what circum-
stances a confession made abroad would
fall within the prohibition enun iated by
these cases because, in the present case,
there was ample evidence to support the
conclusion that appellant had not been
involuntarily detained.

Knauf testified that as a security of-
ficer he had no power to arrest. The
testimony of both appellant and Knauf
in the lower court supports the inference
that appellant was aware that Knauf
could not arrest him.*® 7The tape shows
that after some general conversation
about matters not here involved, Knauf
said that it was time to interject a state-
ment so that appellant would understand
the situation. He said that they would

“probably have a long conversation that

afternoon, that appellant would be with-
in his “rights” in not answering some
of the questions that would be asked,
that appellant might want not to answer
some questions becavse they might tend

20. Appellant testified thuat he was  told,
probably after he had sizned the state-
ment, that Roaaf conld not arrest him,
but that Wnant could sk tie Germans tn
arrvest him. Appellant admittedly had as-
sisted 1 procwring o Cerman visa for
Miss Discher by illegal mieans,

A
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to incriminate him or for other reasons,
that Knauf preferred te have appellant
decline to answer rather than to lie to
him, that he could not “push” appellant
to answer, but that “iutegrity was an
integral part” of this and that “as a mat-
ter of integrity” appellunt was obliged
to answer, and finally that, if he believed
that appellant was lying, he wonld get
someone in to put appeliant under oath
and would have him sign a statement.
Appellant said that he understood. Iie
did not undertake to leave at that time
or later. As noted above, he testified
that Knauf as a security officer was with-
in his rights in questioning him, that he
knew he had the right to remain silent,
and that he raised no objecction to the
interrogation. Appellant may have been
influenced to stayv and participate in the
inquiry by any one or a combination of
a number of factors—-conscience, in-
tegrity, a belief that if he left the room
or building he might be summarily dis-
charged from his position with the For-
eign Service, or possibly that he might
be arrested by the Germans (see foot-
note 20, supra). But as he in effect ac-
knowledged, it is surely the prerogative
of a Government agency investi_,_gating
matters vitally related to the national
security to request its employees to co-
operate when confronted with reasonable
inquiry into their activities. In any
event, we find nothing which would
amount to an arrest at that time, or to
duress vitialing appellant’s confession to
Knauf.

We turn now to the confessions made
to the F.B.I. on June 7th, 8th, and 9th.
On the evidence presented, the trial
judge concluded that appellant’s par-
ticipation was voluntary, and that there
was no unlawful detention. Tn reaching
this conclusion the judge must neces-
sarily have deeided that the mere fact
that appellant was continually accom-
panied by one or more Slafe Depariment
officials, from the morning of June 5
until after the last statement was given
to the F.B.L agents on June 9, did not,
without more, amount to an arrest, and
that there were no other circumstances

317 FEDERAL REPORTER, 2d SERIES

from which appellant could reasonably
have concluded that he had been deprived
of his freedom of movement. We think
the irial judge could properly reach the
conclusion he did reach, Appellant tes-
titied that he was asked whether he ob-
jerted to talking to the F.R.I, and had
replied that hie did not. Although he
was informed by the F.B.I. agents that
he could consult an attorney, he did not
do so, nor did he attempt to reach friends
to inform thiem of his predicament. He
made no complaint about the accommo-
dations provided for him and made no
sustained effort to depart from the com-
pany of the State Department officials,
nor any serious protest about the treat-
ment he was receiving. From ahbout 4
p. m. on June 10 until his arrest on June
13 he was not accompanied by State De-
partment officials and made use of his
freedom to come and go as he wished.
Although this was after his statements
had been given, it is not without signifi-
cance. The statements that he signed,
taken together with the testimony of the
F.B.I. agents who dealt with him, sup-
port the belief that his major desire was
to be ag cooperative as possible with re-
gard to the inquiry that was being con-
ducted. The clear inference is that he
thought he might avoid or mitigate pun-
ishment, and help his dependents, by as-
sisting in the inguiry. There may be
cases in which, although no formal ar-
rest has occurred and the suspect, after
being advised of his rights, has ex-
pressed no objection to being interviewed
by them, the conduct of law enforcement
officials who interrogate the suspect
clearly creates an unlawful detention.
But this is not such a case. Here the
evidence fully supports the conclusion
that appellant was willing, one might in-
deed say eagefl, to reveal as much infor-
mation as he could. That appellant’s
conduct may have been motivated by
hope that he could, by virtue of his co-
operation, benefit himself and others,
does not affect the admissibility of his
statements unless the hope was implant-
ed by promises made to him, a state of
affairs not suggested in the evidence.
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We conclude, therefore, that the trial
judge properly admitted all four state-
ments made by appellant.

1v.

We now come to the question whether
the prool was suflicient to support ap-
pellant’'s conviction. As we have seen,
he was charged with, and was found guil-
ty of, passing, sometime during the first
five months of 1961, to persons known to
be agenis of the Polish Government, in-
formution contained in three Despatches,
Nos. 344, 518 and 444, known by him to
be classified as affecting the security of
the United States, in violation of 50 .
S.C. 8 783(b). Combining the language
of the first three counts of the indict-
ment and the lancuage of 50 U.S.C. §
783(b), set out supra in Part I, which
lays down the requirements for finding
a person guilty of violation of its terms,
there are five essential elements which
must have been proved by competent evi-
dence to sustain the conviction:

? (1) The defendant must have been
an officer or employee of the United
States or of some department or agency

thereof.
_ (2) The defendant must have com-
1 municated in some manner information

from Despatches Nos. 344, 518 and 444.

(3) The information communicated
from these Despatches must have been
of a kind classified “hy the President, or
by the head of a department with the ap-
proval of the President,” within the
meaning of Section 783(b), as affecting
the security of the United States.

(4) The person to whom the informa-
tion was communicated must have been a
person that the defendant knew or had
reason to believe was an agent or repre-
sentative of a foreign government.

2{. It must alsn appear, if the point is

1 raised s a defense, that the defendant
was not specitivally authorized to disclose

the mformation,  The appellant did not

q and does not contend that he was au-

thorized te disclose. IIe admits on brief
that Le knew that disclosure had not been
authorized. The Government established
in its case in chief that the Ambassudor

: D i
S
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(5) The defendant must have had rea-
gon to know that the information com-
municated had been classified as affect-
ing the security of the United States®

[13] We have seen that the appel-
lant was interrogated by secarity officers
of the State Departmert and by agents
of the F.B.I. after he was under sus-
picion, and that he made oral admissions
and confessions to them and gave them
written statements, all of which were
received in evidence. It has long been
the rule that admissions of an accused
made outside the courtroom while under
suspicion are not sufficient alone to prove
zuilt: there must be corroborating evi-
dence to support them. The decisions in
Opper v. United States, 348 U.S. 84, 75
SOt 158, 99 L.kd. 101 (1954), and
Smith v. United States, 348 U.S. 147, 75
S.Ct. 194, 99 L.EA. 152 (1954), deal
with the extent of the corrohoration
necessary for this purpose. They pro-
vide the guiding rule for us, namely, that
extra-judicial confessions or statements
made by the accused after the act and
when he is under suspicion are not ad-
missible unless they are supported by
corroborative ecvidence; that this evi-
dence ‘“need not be sufficient, independ-
ent of the statements, to establish the
corpis delicti” (Opper, 348 U.S. p. 93,
75 3.Ct. p. 164); that the independent
evidence must be “substantial” and must
“tond to establish the trustworthiness of
the statements” made by the accused and
must support “the essential facts ad-
mitted sufliciently to justify a jury in-
ference of their truth”; and that such
evidence thereby serves the “dual func-
tion” of Lolstering the admissions, i. e,
making them reliable, and of thus prov-
ing “the oflense ‘through’ the statements
of the accused” {Opper, 348 U.S. p. 93,
75 S.Ct. p. 164; Smith, 348 U.S. p. 156,

did not authorize disclosure of the three
classified Despatehes in issne. Tt is thus
unnecessary for us o decide whether, if
the Ambassador had undertaken to give
such authority, the authority frem him
wonid have been sufficient under the stat-
ute te exonerate a person making dis-
closure in reliance upon it.
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75 8.Ct. p. 199).22 In other words, if the
independent evidence is sufficient to es-
tablish the tru‘h, trustwerthiness and re-
liability of the accused’s siatements to
the investigating anthorities, and the
statements themselves supply whalever
elements of the offense are not proved
by the independent evidence, the proof
is suflicient to send the case to the jury.
That this is the correcl construction
scems clear not only from the language
used but also from the fact that in
Opper one essential element of the of-
fense, the payment of money to the Gov-
ernment cmployee, was proved direetly
only by the defendant’s extra-judicial
statement.?3

We proceed to examine whether there
was in this case evidonee, independent
of the admissions and confessions made
by the defendant to investigating officers
after the acts were committed, which, if
credited, would prove each of the five
elements of (he erime in the way outlined
above as to each count of the indictment.

As we have noted, Ambassador Beam's
testiniony was that Scarbeck was em-
ployed as Second Sccretary and Gen-
eral Services Qfficer at the Kmbassy of
the United States at Warsaw, Boland,
from December 1958 until June 1961,
thereby proving Element (1) of the of-
fense s set out above, which in fact is
not in dispute. The Ambassador testi-
fied further that the three Despatches
in question had been given seeurity clas-
sifications, and were so cortified by him,
meaning that the information in them

22. The Court said in Smith:

“All elements of the offense must be es-
tablished by independent evideuee or cor-
roborated admissious, but one availahie
mode  of corrcboration is for the in-
depensdont evidence to bolster the confes-
ston itaelf and thereby prove the offense
Shronsh” the sistenconls of the aocused,
CF Parker v, State, 220 Ind. 1, &S NE.
24 506 (RO N.I2.2d 4421 348 USSR at
156, 75 8.Ct at 169,

23. The opinion indientes (see 348 TS, at
H4 and fn. 12, TH SO at 165 oo 12 that
thie itddependant covcoboration conaisted of
a lonyr distance call made the day before
the cash payment was nivde, the deafting
af a check by the petitioner on that day,
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is to be protected in the intevest of na-
tional defense, and that the classification
given was stamped at the top and bot-
tom of each page of each Despatch.?4
If this testimony is eredited, ISlement
(5) of the offonse as so numbered above
has been met.  Since the classification
“Secret” or “Confidential” was stamped
at the top and bottom of each page of
the threc Despatches in question, Scar-
beck must have known that the informa-
tion had been classified us affecting the
security of the United States. (Sce foot-
note 15, supra.) The Ambazsador's tes-
timony that his authority to classify and
certify the three Despatches came from
Executive Order 10501, as amended by
Executive Order 10901, and the Foreign
Service Regul:tions, disposes of Element
(3). The Executive Order mentioned,
as we have seen, gives the approval ef
the President to classitication, for se-
curity and defense purposesz, of svecified
kinds of material by such responsible of-
ficers or empinyees as the Secretary of
State may have designated. Under the
Foreign Service Manual, Section 121.2.
and Sections 912.1, 913.1 and 913.2 set
out in footnote 10 above, iherc is no
question that the Ambassador as prinei-
pal officer of the Embassy had received
authority from the Secretary to classify.
and certify the classifications of, the
three Despalches involved here.  As we
have noted, we cannot consirue the stat-
ute as authorizing one accused of passing
classified information to claim that he
was entitled to substitute his own judg-

and the purchaze of air transportation for
a trip by the Government cmiployee on the
dny of payment.  As the Supreme Court
stated, this evidence teads “to prove the
trurbifaloness of petitioner’s statements,”
bhut it obvidugly does not prove dircetly
that on the day in question or anv othoer
day the petitioner paid in eash 1,000 to
the Government emjdovee, (Tl $1.000
check was unor caxhed until several davs
afier the dax on which the petitioner ad-
niitted making payment in cash and at
thut time it was cashed by the petitioner,
ot the viapiovee,)

3
P

Thesa

appear on the Des-
in evi-

markings

witehes, which were introdaced
1

dener,
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ment as to the propriety of the classifica-
tion for that of the Ambassador, or for
a court to do so.

[14] As to Element (4), there was
independent ecvidence- -Miss Discher’s
testimony—that Scarbeck knew or had
reason to boelieve that the Polish men,
with whom he met frequently after the
compromising ineident in her apartment,
were agents of the Polish Government.
Her testimony will be summarized Jater.
It is sufficient to say now that it, if be-
lieved, abundantly establishes this point.

Element (2), whether Searbeck com-
municated any of the information con-
tained in Despatches 344, 518 and 444 1o
these men, is directly evidenced only by
Searbeck’s extra-judicial statements to
investigators made after the three ncts
of communication had oceurred and al-
ter he was under suspicion. The ques-
tion thus arises whether or mnot the
Government introduced independent evig
dence of a quantum and quality suflicient
to corroborate his admissions within the
meaning of Opper v. United States, 248
U.S. 84, 55 S.Ct. 158, 99 L.lid. 10l
(1954), and Smith v. United States, 348
U.S. 147, 75 S.Ct. 194, 99 L.Ed. 192
(1954), i. e, whether a jury would be
warranted in inferring from the inde-
pendent evidence that the defendunt’s
statementg ave reliable and true.

Miss Discher’s testimony confirmed
and agreed with Scarbeck’s stotements
with respect to how they met, his rela-
tions with her, and the cvents on the
night of December 22-23, 1060, when
men broke into her apartment, finding
them in a compromising situation and
photographing them. She testified fur-
ther that Scarbeck told her, foilowing
this incident, that he wuas being black-
mailed by two men from the U.B., and
that “they wanted him to get for them
the cipher, and then some kind of a plan
of work he was receiving from Washing-

25. The appellant’s statements to her, al-
though extra-judicial, were contempo-
raneous with the events to which they
related and were not made at a time when

i
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ton”. This agrees with Scarbeck’s extra-
judicial statements. In reply to the
question “Did Mr. Scarbeck ever tell you,
Miss Discher, whether or not he ever
give anything to these U-B men?” she
said: ‘*As far as I know and what 1
know from Mr. Scarbeck, if they re-
ceived anything they were trifles”. She
also testified that he told her the U.B.
agents had offered him money, and she
told him not to accept any money from
them; that after December 22, 1960,
Scarbeck “took care” of geiting a resi-
dence permit for her, which she had
never had befere; that Scarbeck “took
care” of gelling a passport for her to .
leave Poland, and that she was told by
Searbeck that the man who handed the
pasaport to her must have been George,
one of the two U.B. agents with whom
Searbeck had been meeting onee or twice
a week, or rather {requently. While her
testimony does not directly show that
Searbeck passed to the U.B. information
from the three clagsified Despatches
named in the indictment,?5 a jury could
well conclude from it that after Decem-
ber 23, 1960, he met frequently with
these men, that the men offered him
money, that he was being blackmailed
Ly them, that he pazsed some kind of in-
formation to them, and that it may very
well have been classified material, since
he was able to procure through them
Polish documentation of a sort very dif-
ficult to obtain. And in any event the
jury could conclude that her testimony,
which agreed on so many points with
his statements, contirmed the reliability
aud truth of hig statements. All the
more so, since she appeared to be a re-
Juctant and perhaps even a hostile wit-
ness for the Government.

There were other witnesses to cor-
roborate other portions of his state-
ments. Three Embassy employees tes-
tified tha!, commencing in January 1961,
they saw Scarbeck reading the Reading

he was under suspicion, and thus were
not the type of admission involved im
Opper.
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File * in the Embassy’s File Room on
various occasions, and that they had not
seen him doing this before January 1961.
Miss Jokel, in charge of the File Room,
stated that Scarbeck did this two or
three times a week for ahout three
months starting in January of 1961, and
that on three occasions during this pe-
riod he asked for Despatch 844. Major

‘Tarbell of the Embassy staft iestified

that in Jate March of 1961 he discussed
a Despatch relating to the Polish Armed
Forces with Scarbeek in the Erabassy
File Room, where Scarbeek was reading
a confidential Desgpateh, and that Scar-
berk was familiar with the Armed
Forces Despatch. (Despatech 518, clas-
sified “Sceret,” deals with the Polish
Armed Forces.)

This evidence, if eredited, corroborates
and tends to show the truth of Scar-
beck’s admissions that, in order to ob-
tain information to pass to the two
Polish U.B. agents, he resorted to read-
ing regularly the Reading File main-
tained for the information of Embassy
officers. It also confirms ihat he made
a rather determined cffort to obtain and
did obtain Despatch 344, and that he
was  familiar with the comtents of
Despatch 518,

Three other witnesses connected with
the Embassy estabiished with Embassy
records (introduced in evidence) that at
5:30 p. m. on February 6, 1961, Scarbeck
left a classified envelope with Marine
Guard Post No. 1 at the Embassy and
checked out of the Embassy at 5:40 p.

26. "The Nending File was maintained for
the information of oflicers of the Embassy
It contained o chronologionl compiintion
of outgomr airgrams avd Poreign Norvice
Despateties in one book and in another
book eopies of fucoming anud outgoing
tetegrams, Some of the winteral was un-
claxsified, whereas other documents in the
file were clussified and were  stumped
with the classificarion given.

»
-~

Appellant argues that s acquittal by
the Jury of the chiavre, ander Connt 4
of the indictment, of removing Despateh
31t on tile ar the United Stages -
hissy in Wareaw  in violation of 18
VLR &8 2071, veecessarily means that
the jury believed that he did not secret-

m.; that after checking in at the Em-
bassy at 9:15 p. m. he withdrew the en-
velope from the Guard Post at §:20 p.
nm.; and that at 11:25 p. m. he again left
a classified envelope with Marine (Guard
Post No. 1, and- checked out of the Em-
bassy at 11:35 p. m. Miss Cwynar, a
stenographer at the Embassy, testified
that, after ascertaining from Searbeck
that Despatch 344 had been left by him
with the Marine Guard Post, she with-
drew at 9:15 a. m. a day or two later
the clascified envelope left on February
6 at 11:25 p. m. by Scarbeck and that
she found Despatch 344 in it. This evi-
dence confirms and tends to establish the
trustworthiness of Scarbeck’s admis-
sions relating to the manner in which
he withdrew Despatch 344 from the Em-
bassy in an effort to avoid suspicion. He
stated that for this purpose he put blank
sheets of paper in the envelope marked
“Classified” which he left with the Ma-
rine Guard on the first occasion, that he
carried Despatch 344 out and brought
it back secretly., and that, after with-
drawing the envelope and carrying it to
his office, he then placed the Despatch in
the “Classified” euvelope which he again
left with the Guard on the second occa-
sion that same evening .27

Friedrick Cordes, a German policeman
stationed in Frankfurt. Germany, gave
detailed testimony relating to the assist-
ance he provided in getting Ursula
Discher ont oi Poland, and relating to
Scarbeck's visit with her in Frankfart,
which in general confirmed Scarbeck’s

Iy tate Despatel 344 ont of ithe Fmbassy,
contrary to his own statements. Ii raay
very weli be, however, that the jury did
not regard an absence of the Despatch
from the imbassy of approxiviately three
aud one™helf hours (50 to 9:13 p.m.)
as n tremoval” within the meaning of the
satute. Orv the jury may huave had other
rea=ons for reuehing the verdict of ae-
acquittal wuder Count 4. In any evenr,
an negnittal under Coont 4, even if it
may be regarvided as inconsisiont with the
verdiet of guilty under Ceount 1, is not
enongh alone to justify us in overturn-
ing the vewrdiet on Count 1. Duan v,
United States, 234 U.S, 300, 52 S.0't. 189,
EE R O I A TG TNSTAN
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statements about this matter. Cordes
also testified that Scarbeck complained
in Frankfurt that he and Miss Dischier
were being followed, and that he re-
quested Cordes’ aid in ascertaining the
identity of the followers. This also is
in general accord with Scarbeck’s state-
ments.

[15] In shogt, there was independent
evidence which if credited confirms the
truth of a substantial part of Scarbeck’s
statements-—those statecments relating to
his relationship with Miss Discher, his
relationship with, and blackmail by, two
U.B. agents, the statements that they
demanded security information from
him and offered him money aund that he
was able to and did procure a residence
permit and a passport for Miss Discher
through them, his statements as to the
method by which he procured a German
visa for her and the method by which
he was able to take Despatch 344 fr})m
the Embassy without incurring sus-
picion, and his statement that at a time
after he became involved with the agents
he first engaged in reading the Reading
File regularly to obtain information to
give to them. (Tt was from this reading,
he said, he obtained the information
from Despatches 518 and 444 which he
said he communicated.) This evidence
appears to us more than ample to sup-
port the reliability and truth of the con-
fessions generally. It warrants an in-
ference that, to gain the favors that he
did obtain from the U.B. agents, he
necessarily communicated something of
value to the agents, and that it thus
proves through the defendant’s state-
ments that the information communi-
cated was from the named Despatches
within the scope of Opper and Smith.

V.

Appellant’s final argument is that the
trial judge erruneocusly denied his mo-
tion for a new trial on the grounds of
newly discovered evidence—evidence
that allegedly sheds new light on the
rature of the interrogation in Germuny.
However, the ‘evidence” proffered ap-
pears neither newly discovered nor rele-

317 F.2d—36%a

.«) . )

vant to any of the issues in the case.
The motion was properly denied.

[16] TFor the rcasons given, the
judgment of conviction, and the order de-
nying a new trial, will be affirmed. How-
ever, in view of the extent of appellant’s
cooperation with the authorities during
the investigation, we think the District
Court should seriously consider exercis-
ing its power, under Fed.R.Crim.P. 35,
to reduce the sentences which have been
imposed, as for example, by making them
run concurrently. See Kaplan v. United
States, 241 F.2d 521, 523 (5th Cir.),
cert. denied, 354 U.S. 941, 77 S.Ct. 1406,
1 L.Ed.2d 1559 (1957).

Affirmed.
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Richard X. WILLLIAMS, Appellant,
v,
UNITED STATES of America,
Appellee.
Misc. 1819 and No. 17186.

United States Court of Appeals
District of Columbia Circuit.

Jan. 24, 1963.

Petition for Rehearing En Banc Denied
En Banc June 28, 1963.

On reconsideration sua sponte by the
court en banc of the petition for a re-
hearing en banc of the petition for
leave to prosecute this appeal without
prepayment of costs; Richmond B.
Keech, District Judge.

The Court of Appeals allowed appel-
lant to prosccute his appeal without pre-
payvment of costs from this time on.

Application allowed.

Miller, Danaher, Bastian
ger, Circuit Judges, dissented.

and Bur-
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